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ÅIntro to FSLG

ÅTopics

ïFirefighter Issues
ÅNew emergency responder laws

ÅHeart & Hypertension (LODI Payments)

ïFringe Benefits

ïClassification of Workers



What does FSLG do? 

Education , Outreach, and 

Compliance Activities

Types of issues:

Å Fringe Benefits

Å Worker Classification

Å Information Report Filing Compliance 

for W-2 and 1099 Returns



IRS Resources for Govt Entities

üwww.irs.gov/govt/fslg   newletters;FAQ;etc.

üFSLG Fringe Benefit Guide

üPublication 963

üE-mail questions: 

tege.ask.fslg@irs.gov  

üTEGE Customer Account Services at 

(877) 829-5500 for government entitiesô:  
affirmation letter of tax exemption,  private 

letter ruling info, etc.



SECTION 139B

Firefighters & Emergency 

Medical Respondersô Benefits  

Provided to Volunteers



BENEFITS OVERVIEW

Exclusion from income for certain payments 

and benefits to volunteer firefighters and 

emergency responders

ÅQualified state and local tax benefits

excludable in full

ÅUp to $30 of other qualified payments

excludable for each month of service

ÅAvailable for 2008, 2009, and 2010



ñQUALIFIED STATE AND LOCAL 

TAX BENEFITò

ÅAny reduction or rebate for state or local 

taxes provided on account of service 

performed as a member of a qualified 

emergency response organization. Applies 

to:

ïPersonal property taxes

ïReal property taxes

ïIncome taxes



ñQUALIFIED PAYMENTò

ÅAny payment (whether reimbursement or 

otherwise) provided by a state or political 

division on account of the performance of 

services as a member of a qualified 

volunteer emergency response 

organization.



QUALIFIED VOLUNTEER EMERGENCY 

RESPONSE ORGANIZATION

Any volunteer organization that is:

ÅOrganized and operating to provide 
firefighting or emergency medical services 
for persons in the jurisdiction, and

ÅRequired (by written agreement) by the 
state or local government to furnish 
firefighting or emergency medical services 
in the jurisdiction



NO DOUBLE BENEFIT

The volunteer can take itemized deductions for:

ÅState and local taxes paid, only to the extent 

they exceed qualified tax benefits under this 

provision

ÅCharitable contributions for expenses incurred in 

performance of volunteer work, only to the 

extent they exceed amounts excluded as 

qualified payments under this provision



LODI

Final Regulations

Effective 12 -15 -2005

LINE OF DUTY INJURIES



BASIC CHARACTERISTICS

ÅPayments made under a statute ñin 

the nature of Workerôs 

Compensationò  to employees of 

state and local governments 

injured in the course of 

employment.



NEW LAW

ÅRegulations section   

31.3121(A)(2)-1 (FICA/Medi)

ÅPayments made under a workerôs 

compensation law includes a 

payment made pursuant to a statue 

in the nature of a workerôs 

compensation act. 



PAYMENTS NOT INCLUDED

ÅState temporary disability 

insurance

ÅSickness or accident not under 

workerôs compensation or LODI

ÅNon-occupational sickness or 

accident.





Definition and Taxability 

of Fringe Benefits
ÅA fringe benefit is a form of pay for the 

performance of services.

ïProperty,

ïServices,

ïCash or Cash Equivalent

ÅAll fringe benefits are taxable and must be 

included in the recipientsô pay unless the 

law specifically excludes it.



AUTOMOBILES

ÅEMPLOYEE AUTO USED FOR 

BUSINESS

ÅEMPLOYER PROVIDED 

AUTOMOBILE



EMPLOYEE AUTO USED FOR 

EMPLOYERôS BUSINESS:

ÅAt federal mileage rate rate (2008=$.55) or less-

Non-taxable to Employee

ÅExcess over this rate:   Taxable to Employee -

only the excess amount

ÅIf Employee chooses not to get reimbursed, 

cannot claim on personal tax return. 

ÅSubstantiation required.  Taxable if not 

substantiated.



SUBSTANTIATION:

(EMPLOYEE AUTO)

ÅEmployee reports to Employer:

ïDate, Purpose, Place of each trip

ïMileage óat or near the timeô incurred

ïExamples:   Diary, log, trip sheet, expense 

statement or similar record

ïCommuting is always taxable - it is non-

business travel (should not be reimbursed)



Employer Provided Vehicles



Employer Provided Vehicles

ÅVerified business use is nontaxable to 

the employee if accounting rules 

followed 

ÅPersonal use is taxable to the employee 

as wages

ÅEmployer can opt to include all use as 

wages

ÅEmployee can pay the employer for 

personal use rather than having it 

treated as wages



Employer Provided Vehicles 

(Contôd)
ÅSeparate records of business and 

personal mileage are required.

ÅOnly personal use is taxable if records are 

kept

ÅIf records are not maintained, then 100% 

of the use of the vehicle is taxable and the 

employee can utilize personal form 1040 

for deductions.

ÅThere are exceptions:



Qualified Non-personal Use 

Vehicles
ÅIF .. the employee is not likely to use the 

vehicle more than minimally for personal 

purposes because of its design

ÅQualified non-personal use vehicles typically 

used by cities and towns

ÅClearly marked police and fire vehicles   

ÅUnmarked vehicles used by law enforcement 

officers if the use is officially authorized             

ÅAny vehicle designed to carry cargo with a 

loaded gross vehicle weight over 14,000 

pounds

ÅModified pick up truckséé.



QNPV (cont) ðPickup Trucks

Considered a qualified non-personal use vehicle (and 

therefore non-taxable) if it has been specially 

modified so it is not likely to be used more that 

minimally for personal purposes.  Vehicle qualifies if 

it is:
ÅPermanently affixed with decals or special paint associated with 

your community AND meets either of the following:

ïEquipped with at least one of the following

» Hydraulic lift gate

» Permanent tanks or drums

» Permanent side boards or panels that materially raise the 

level of the sides of the truck bed

» Other heavy equipment

ïIt is used primarily to transport a particular type of load.



Safe-Harbor Substantiation Rules

for Employer-Provided Vehicles

No records required IF ALL of the following..

ÅVehicle owned or leased by employer

ÅVehicle provided for business use

ÅWhen not used, kept at employerôs place

ÅNo employee lives at vehicle location

ÅEmployer has written policy prohibiting 
personal use (excepting de minimus)

ÅEmployer believes there is no personal 
use (translation--enforcement or monitoring)



Determining W2 inclusion amount 

-employer vehicle with personal use

ÅStep 1:  compute personal use based on miles 

driven.  Example:  2,000 personal miles/10,000 

total miles = 20% personal use      ---this will be 

different for each employee each year!

ÅStep 2:  determine and apply a valuation rule-

use either the general valuation rule or one of 

three special valuation rules

Automobile Lease Valuation Rule

Cents-Per-Mile Rule

Commuting Rule 



General Valuation Rule

Å1. Determine FMV to lease the auto

Å2. multiply FMV by % personal use 

Example: cost to lease car for 1 yr. =$4,000 

X 20% personal use=$800 benefit 



Special Rules-general 

requirements

Åemployer and employee must timely report 

personal use as wages

ÅGenerally the rules are applied on a 

vehicle-by-vehicle basis

ÅEmployer may use different rules for 

different vehicles



Lease Valuation Rule

ÅDetermine FMV of vehicle on first 
day itôs available to the employee

ÅUse the table in pub 15-B to 
determine the annual lease value

ÅMultiply the annual lease value by 
the percentage of personal use

ÅIf fuel is provided, add 5.5 cents per 
personal mile driven                                

(maintenance & insurance is included in the 

annual lease value)



ÅFMV: $22,000

ÅTotal annual miles: 12,000

ÅBusiness use:  9,000

ÅPersonal:  3,000

ÅPersonal Use %: 25%

ÅAnnual Lease Value on 

$22,000 = $6,100

Å$6,100 x .25% = $1,525

Å3,000 personal miles X 

.055 = $165

ÅImputed Income:

ÅALV $1,525 plus Miles 

$165 = $1,690 $60,000 plus use 25% FMV plus $500.



Cents Per Mile Rule

Requirements & Limitations

ÅVehicle must be used 50% or more 
each year for business, or 

ÅGenerally used each workday to 
transport at least 3 employees to and 
from work, or

ÅDriven by employees at least 10,000 
miles/year.

ÅCan NOT be used for car with FMV 
exceeding $15,000 or a truck with FMV 
exceeding $ 15,200 (2009)



Cents Per Mile Rule

-- computation

ÅMultiply the standard mileage rate           

(50 cents for 2010)

ÅTimes number of personal miles driven.  

ÅIf no fuel is provided, reduce the rate by 

5.5 cents.  



Commuting Rule

ÅCommuting rule ($1.50 each way) can apply if:
ïVehicle is owned or leased by employer; and

ïVehicle is provided for bona fide (non-compensatory) 
business use; and

ïEmployer requires the employee to use the vehicle for 
commuting; and

ïEmployer has written policy prohibiting personal use 
(other than commuting); and

ïEmployee does not use the vehicle for other than de 
minimis personal use (again, enforcement and 
monitoring)

ÅCannot be used for a ñControl Employeeò ïan 
elected official or an employee with compensation at 
Executive Level V ($143,500 in 2009).



Other Fringe Benefits

ÅCell Phones

ÅReimbursements under non-accountable 

plan

ÅGroup term Life Insurance

ïNontaxable up to $50,000 employer-provided 

coverage to employee

ïExcess amount is taxable-see pub 15-B



Additional Resources

ÅEmployerôs Tax Guide to Fringe Benefits    

(Publication 15-B)

ÅFSLG Taxable Fringe Benefit Guide (not 

published;  available only through 

www.irs.gov/govt /fslg ).

ÅPublication 463 Travel & Transportation

Åemail tege.ask.fslg@irs.gov

mailto:tege.ask.fslg@irs.gov


Determining Worker Status



Independent or Employee?

ÅPub 1779 ð two profiles or a vase?

ÅBlack, White, shades of gray

Å20 common law factors/ 3 categories

ÅConsider ALL the facts

ÅEffect of determination- fairness, overtime, 

benefits, ñpay as you goò tax system, tax 

reporting, social security and retirement



INDEPENDENT 

CONTRACTOR DEFINED

ÅAn individual who is not subject to the 

control or direction of another as to the 

means and methods for accomplishing a 

result.

ïReg. 31.3121(d)-1(c)



EMPLOYEE DEFINED:

ÅIRC 3121(d) and Reg. 31.3121(d)-1

ïAny officer of a corporation

ï*Any individual under common law rules

ï*Any individual who performs services that 

are included under an agreement entered into 

under Section 218 of Social Security Act
ïENTERED INTO BETWEEN THE STATE  AND THE 

SOCIAL SECURITY ADMINISTRATION



EMPLOYEE (Continued)

ïAny individual who performs services for pay 

for any person:

ÅAs an agent/driver distributing meat products, 

vegetable products, etcé.

ÅAs a full-time life insurance salesman

ÅAs a home worker performing services  according 

to specification on materials furnished by another

ÅAs a travelling salesman 

--STATUTORY EMPLOYEES



Code section 3401(c) 

Employee Definedé.

Åthe term ñemployeeò includes an officer or 

elected official of a state, or any political 

subdivision thereof. The regulations 

include both elected and appointed

officialsin the definition of ñemployee.ò 



Elected and Appointed Officials

ÅEmployees   
ïPosition established by law   

ïDuties defined by statute

ïPerforms duties as a public official

ïResponsible to the public

ïPaid from government funds

ÅExamples: 
ïJudge or Justice of the Peace

ïBuilding Inspector

ïBoard Members

ïRoad Commissioner

ïAnimal Control Officer



COMMON LAW EMPLOYEE

ÅEmployer has right 

to direct and control 

worker

ÅWorker may be: a 

volunteer, part time, 

seasonal, or short 

term arrangement



COMMON LAW STANDARD

ïEmployer-employee relationship exists when 

the business for which the services are 

performed has the right to direct and control 

the worker who performs the services



COMMON LAW (Continued)

ïWorker is subject to the will and control of the 

business:

Ånot only as to what work shall be done but also

Åhow work shall be done 

» Continued



COMMON LAW (Continued)

ÅREMEMBER:

ïIt is sufficient if the business has the RIGHT to 

direct and control



COMMON LAW (Continued)

ÅREMEMBER:

ïThe absence of NEED to control should not 

be confused with the RIGHT to control.



Three Categories of 

Evidence

ÅBehavioral Control

ÅFinancial Control 

ÅRelationship of the 

Parties



BEHAVIORAL CONTROL

V INSTRUCTIONS ï

Å when to do the work

Å where to do the work

Å what tools or equipment to use

Å what work must be performed

Å what routines or patterns must be used

V TRAINING ïprovided by employer

Å Periodic or on-going training provided by 

business about procedures to be followed and 

methods to be used  (indication entity wants 

services performed in a particular manner)



BEHAVIORAL CONTROL (cont)

V Training for either independent contractor or 
employees:
Å Voluntary with no compensation

Å Government regulations

Å New product line

Å Orientation

V EVALUATIONS
Å measure compliance with performance standards 

V NATURE of BUSINESS or OCCUPATION         
some require no control

V Prior APPROVAL requirement is evidence of 
control



FINANCIAL CONTROL

VSignificant Investment

VBusiness Expenses incurred by 

workerðbut, consider any 

reimbursement also

VOpportunity for profit or loss

VServices available to the public



Financial Control (continued)

VMethod of payment --

ÅFlat Fee 
Åevidence of independent contractor

Ådaily, weekly, or monthly performance is not 

relevant

ÅHourly, daily, or weekly basis

evidence of employer-employee 



RELATIONSHIP OF THE 

PARTIES

VEmployee benefits

VDischarge vs. termination

VWritten contract

VIndefinite relationship vs. terminating 
contract

How the business and the worker   
perceive their relationship



Regarding written contractsé

Boiler plate ñIndependentò contracts:

Å--often self-serving

--can actually be an indication of control

Å--Legitimate contracts usually written by 

the contractor or at least co-written

Å--why the need to mention who pays 

taxes?  What is the intent?



Common Law -

Additional Considerations

VIs the work integral to the business?

VAre personal services required?ïconsider 

what happens when the worker is ill.

VConsider any fund authorizations, position 

regulations, enabling legislation, etc.   

VHow does the public or customer perceive 

the relationship?



Contractorsé

ÅMakes own schedule

ÅBuys own products

ÅHas own phone number

ÅFurnishes own supplies 

ÅFurnishes own equipment

ÅMakes a profit or loss as a result of his 

own business decisions

ÅCan hire a helper or substitute

Śome Factors that may indicate A Worker IS AN

Independent contractor


